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Consultation Response Template

“Prioritising need in the context of Putting People First:

A whole system approach to eligibility for social care”

Please fill in and/or tick the appropriate response.

Joint response from:


National Centre for Independent Living & the Royal Association for Disability Rights




c/o RADAR  

Caroline Ellis

 Joint Deputy Chief Executive

Direct Line: 0207 566 0118

Mobile: 07976 353808

Email: Caroline.Ellis@radar.org.uk
12 City Forum

250 City Road

London EC1V 8AF


Freedom of Information

We manage the information you provide in response to this consultation in accordance with the Department of Health's Information Charter.

Information we receive, including personal information, may be published or disclosed in accordance with the access to information regimes (primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004).

If you want the information that you provide to be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence. In view of this it would be helpful if you could explain to us why you regard the information you have provided as confidential. If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA and in most circumstances this will mean that your personal data will not be disclosed to third parties. However, the information you send us may need to be passed on to colleagues within the UK Health Departments and/or published in a summary of responses to this consultation.

Are you happy for your response to be passed to other UK Health Departments

Yes  (please delete as appropriate) 


Are you happy for your response to be published in a summary of responses?

Yes (please delete as appropriate)


Are you responding: 



- on behalf of an organisation 


    

If you are responding as a member of the public, please supply the following details:

	
Job title:

Interest in this consultation:




If you are responding as a health or social care professional, please supply the following details:

	
Job title:

Interest in this consultation:





           






                                            If you are responding on behalf of an organisation, please supply the following details:

	Name of Organisation: National Centre for Independent Living (NCIL) & Royal Association for Disability Rights (RADAR)


Interest in this consultation:

Both NCIL and RADAR are involved with people using social care services and thus have profound views on the FACS criteria.  In fact we both responded to the consultation conducted by CSCI when they were putting together their review in 2008.


Consultation Response Template

Q.1: Do you think the guidance sufficiently integrates the application of eligibility criteria within the new policy context of personalisation, choice and control?

No (delete as appropriate)

If not, what changes would you propose?

FACS has been highly controversial since its inception. In this draft guidance, fair access, personalisation, choice and control are described comprehensively but not reinforced by any means. Instead, the guidance opens us even greater discretion to budgetary control for LAs rather than "putting people first" or at least on a more equal footing; the overall stance "to assist councils" seems to be in line with the recently issued "Guidance for Direct Payments".  Both pieces of guidance seem to stipulate that “the individual is accountable to their local council” to the effect that money can be withdrawn. Conversely, there is no independent scrutiny of local decision-making and LA's existing complaints schemes are mostly ineffective, if at all accessible. More scrutiny and direction and involvement of disabled people (which includes older people) is needed to bring about the foundation for genuine personalisation at the frontline in LAs.

Across the care management process (involving personal budgets or carrying on using existing sevices or a mixture of both) the person must have the right to be supported independently, eg by a peer, advocate, support broker, circle of friends – mini budgets should be made available to that effect.

Disabled people need to be trained to understand their rights (personal budgets; direct payments) and play a more visible role in JSNAs and commissioning so that services and support schemes can be shaped in a view that improves outcomes for people – see also access requirements, 6.. CILs and DPOs need to be strengthened to that effect.

The role of carers or support networks and their entitlement to independent needs assessments are acknowledged. However, the availability of carers should not be taken for granted.  Certainly the guidance should be clear that the presence of an unpaid carer should not limit the disabled person’s entitlement in anyway.  Too often the availability of informal support is used to limit entitlement and true independence. 

Social workers are effectively LA officers who have to act in the interests of the LA – no matter how their different roles are labelled. It is of concern that the GSCC practice code is mentioned as a means for redress against failing individual social care workers who would in many cases solely implement the guidelines of their employer who in turn cannot be held to account by the GSCC code.

There needs to be an effective arbitration scheme with individuals being supported by independent advocates. Advocacy schemes cannot be commissioned by LAs and then possibly be decommissioned by them just because they have acted “unreasonably”.

Q.2: Do you think the guidance sufficiently outlines councils’ responsibilities towards their wider community as well as those individuals with eligible needs?

No (delete as appropriate)


If not, what changes would you propose?

	We welcome "broadening the range of support planning services" to mitigate "risks to independence and well-being" of those with lower needs or indeed fluctuating needs. However, the phrase of "presenting needs" (which is always in the view of the professional) as opposed to "eligible needs" undermines the status of self-assessed needs and could lead to the different groups of needs being played out against each other.

Again – as outlined under 1. - it seems that LAs are given more rather than less flexibility as to where to set the threshold between “presenting” and “eligible” needs.

We are concerned about the increasing number of disabled people opting out of social care as a result of charges. Local charging policies differ significantly, which reinforces a postcode lottery and deprives people of fairness and their human rights. This can put people's lives at risk and will almost certainly lead to increased demands on subsequent health care and health budgets.

Across “presenting” and “eligible” needs there should be a truly joined-up public service support system with integrated funding. The starting point needs to be a legal entitlement for disabled people to a level of independent living. Legislation is needed to provide a single system with one holistic assessment across health & social care, housing etc. (aligned with the single assessment process in the NHS), pooled budgets and clear requirements for cooperation across health & social care and statutory and voluntary sectors.

The eligibility criteria as they stand – along with the absence of any direction to provide for any minimum level of need – will do nothing to tackle issues of neglect and abuse.  Anyone experiencing or at risk of abuse or neglect (whether defined as ‘serious’ or not) should be eligible for support. We urge DH to take the opportunity to use this revised Guidance as an opportunity to take steps to prevent violence, abuse and neglect – as required by the UN Disability Convention. There is no cross-referencing to this UN Disability Convention which clarifies the human rights standards the UK is committed to.  It is particularly regrettable that Government has seen fit to sit back and allow local authorities to apply ever higher eligibility thresholds. Central Government has signed up to deliver  the right to independent living (see the UN Disability Convention) for all disabled people yet to date has not proved ready to provide the means.  It is also unsatisfactory that the framing of eligible needs is still very much based on a ‘safety-net’ approach rather than reflecting the economic and social imperatives of maximising disabled people’s control over their own lives, their capacity to make social and economic contributions and to stay safe and well.

Paragaph 69 on local authorities’ responsibilities towards disabled people eligible for support who are moving into their area is inadequate and requires strengthening. Failure to provide seamless continuity of support can result in serious human rights abuses and also has serious implications for authorities’ compliance with the Disability Equality Duty.  NCIL and RADAR would be pleased to provide some text which would more accurately describe the extent and nature of LA responsibilities in this regard.




Q.3: Do you think the guidance sufficiently explains the need for councils to implement preventative strategies as well as the benefits that such strategies can bring?

No (delete as appropriate)

If not, what changes do you propose?

The commitment to prevention, early intervention, more personalised care management, "universal services" meeting well-being and low needs (at least on an information / signposting level) is made, albeit without teeth.

We welcome that the positive interactions between early intervention & prevention and delays in needing more costly social care are highlighted. However, the positive impact of early intervention by social care on health budgets has still not been accounted for. In practice LAs may still decide to prefer short-term savings over long-term benefits.

Q.4: Given the emphasis upon access to universal and preventative services as set out in Putting People First, do you think there is still a need for a fourth criteria band (low)?

No (delete as appropriate)

Please give reasons for your answer.

	Abolishing low needs from the eligibility framework could lead to a segregation between those with lower needs and those with moderate, substantial and critical needs. A disabled person might not feel that their specific needs are recognised if merged with the much wider needs of the general population for prevention. Indeed, provision for fluctuating needs will be enhanced with the low need criterion being kept. For these reasons, we share the view that the focus should be on fairer and more transparent implementation of the current eligibility framework, as stated in the consultation document.




Q.5: Do you think the guidance sufficiently underlines the principles of fairness, consistency and transparency in the process for determining eligibility for social care?

No (delete as appropriate)


If not, what changes would you propose?

	A "fair, transparent and consistent way" of determining eligibility thresholds would be based on an acknowledgment of the different stakes (local budgets - people's needs) and stakeholders. Instead, people's involvement is restricted to "consultations" (35.). Peer support, independent advocacy as effective means to initiate a more even playing field are mentioned but not prescribed  (beyond for those with capacity-affecting conditions) and monitored.    

Local budgetary considerations" are explicitly acknowledged as a core factor to inform the overall setting of eligibility thresholds by LAs, even though this goes against the principles of fair, transparent and consistent access to care. This concern is not mitigated by asserting that – on an individual level - “decisions as to who gets LA support should be made after an assessment”; the fact that this point is simply “restated” from the previous 2003 guidance demonstrates that more effective scrutiny is needed.




See responses to questions 1. and 6. for proposed changes.

Q.6: Do you think the guidance itself is sufficiently transparent and understandable for both health and social care professionals and people seeking support?

No (delete as appropriate)

If not, what changes would you propose?

This draft guidance provides a narrative on the implementation of the eligibility framework for social care professionals. It does not list any principles or clear guidelines that could be reinforced by the individual or their support network according to a clear staged process of arbitration.

In addition to such reinforcable principles, the following actions would help to enhance genuine partnerships between disabled people and LAs:

Legislation is needed to enhance the status of self-assessment. By law the power and duty to assess people's needs still rests solely with the LA.  

Local awareness campaigns with outreach to disability / self advocacy / survivor groups should be supported, eg led by CILs, to encourage more personalised provision from the grassroots.

Accessible information needs to be provided in all formats (Braille, Large Print, Easy Read) as a matter of course.

Specific strategies need to be developed to engage, inform and empower seldom heard groups (eg people with BME origins) – beyond producing leaflets in “community languages”.   

Staff need to be trained to have a better understanding of the wide spectrum of physical, psychological and socio-cultural needs to facilitate corresponding outcomes as expressed by the individual. This relates to both particular conditions and the factors affecting social and economic exclusion.

Q.7: To what extent do you think the revised guidance will have a positive impact on equality? Is there anything else that you would like to see in the guidance to manage any adverse impact and to promote positive impact?

	The positive impact of this narrative draft guidance on equality of access, outcomes and opportunity will be limited, as demonstrated throughout this response.

Neither disabled people nor their independent supporters (if available) will be able to tease out guidelines or even principles from this draft that could be brought up against LAs' decision-making.

There is no provision of a staged process of independent arbitration to balance the different stakes when it comes to implement the eligibility framework.

This will have a disproportionate impact on those in the most vulnerable situations i.e.: those with particular conditions or fluctuating needs and those who are socially or economically excluded (eg BAME disabled or affected by any other inequality) ; those without support networks.

It is not clear how LA officers will be trained to acquire the necessary  understanding of the wide spectrum of physical, psychological and socio-cultural needs of disabled people. The different conflicting roles of social workers and the conflicts of interests between serving disabled people and the budgetary considerations of their employers have not been tackled.




Q.8: Do you have any comments about the costs and benefits (monetary or otherwise) that the revised guidance will involve? Do you foresee any impact on local authorities or people seeking support that we have not identified?

DH needs to undertake a thorough analysis of what investment is needed to boost preventive action and extent basic levels of support and ensure local authorities have the necessary funding to fulfil their obligations.  We firmly believe in the case for increased investment in health and social care and related support systems as this will generate huge long term social and economic benefits. DH ought to champion this cause across Government.

The draft guidance sets a first, preliminary “narrative of travel” with potentially significant benefits for both LAs and disabled people. However, an effective supporting framework is missing. This would have to be linked to:

1. Clear guiding principles and an independent arbitration scheme where the disabled individual will be represented by an independent advocate

2. Guaranteed minimum entitlements for disabled people so that no one is left at risk of losing their job, prevented from accessing essential social, economic and cultural activities, prevented from playing a full part in family life or the life of their community or  left isolated or at risk of abuse.

3. Empowering disabled people to improve equality of access, outcomes and opportunity. Moving from a ‘safety-net’ to a ‘spring-board’ approach as advocated in the EHRC’s recent report.

4. Legislation to enhance the status of self-assessment and self-directed support

5. Pooled budgets that account for the distinct benefits of early intervention & prevention between health & social care budgets

6. Clear requirements to cooperate across health & social care and with ULOs and DPOs.




