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NCIL’s response

We are responding on behalf of disabled people (including older people and people with mental health problems). This response is limited to those sections that we consider our core domains. 
In our view the proposals have the potential to kick off very welcome, more extensive provisions of free care and support. This is a significant step in the right direction, and the government deserves credit for putting social care high on the agenda. However, the provisions for free personal care (FPC) at home for those with the highest needs do not seem to be aligned with the wider scope of the “National Care Service” and the associated Big Care Debate. This means that a vital opportunity to engage the public at large not only in issues of provision but (more essentially) of fair and progressive funding of care has been missed.  
There are also a range of variables that have not been determined or tackled so far, which makes this particular initiative appear disjointed and not easy to develop from current provisions and funding arrangements between central and local governments. 
Scope of and access to Free Personal Care at Home

Disabled people’s needs could still be assessed under FACS as ‘not critical enough’ to qualify for the proposed service. Ironically, the individual could go through the process of both FACS and ADL only to find that the assessed and confirmed needs would then not be covered under the current tight restrictions in the provision of FPC – except the most straightforward aspects of personal care. 
This provision would benefit about 280.000 individuals a large proportion of which currently self-fund their personal care. This would be funded from general taxation and efficiency savings from local authorities. A fundamental concern is that local authorities might afford the additional burden from cuts on other services. These service cuts may then lead to more people becoming eligible for FPC at an earlier stage. This cycle may reflect the current approach of local authorities focusing predominantly on short-term gains but losing sight of long-term effects. There is still no strong and clear incentive for LAs to correct this short-term approach.
The refusal to pay for personal care in residential care for longer than six weeks (as at home) creates false incentives. If LA budgets are strained, premature referrals to residential care may indeed prove to be the cheapest way for LAs to implement the regulations, which would undermine the whole approach of enhancing independence “at home”. In effect, the proposed regulations could lead to fire-fighting ‘referral politics’ to the detriment of disabled people being shifted back and forth from home care, residential care, NHS Continuing Care and adult placement schemes – irrespective of the actual needs of disabled people. 
Cooperation across health & social care and other means to achieve minimum entitlements
The positive impact of social services provision (and reablement) on reduced health budgets and improved health outcomes is now recognised as confirmed in the recent Partnerships for Older People Projects (POPPs) report. However, the necessary conclusions have yet to be drawn in the form of regulations to the effect of a duty/ requirement to cooperate and set up pooled funds between health & social care. On the other hand, it is probably fair to say that some foundation for such cooperation has been created. Making some personal care free for some people may well enhance cooperation between LAs and the NHS which has always aimed to be free at the point of need.    

Such equity between service user groups could be realised in parallel ways. However, the proposed regulations do not set out an entitlement to minimum provision of personal care under the three described options for budget-setting. This again leaves discretion as to available budgets (or scope of provision) to local government – depending on the current economic climate and readiness of the public to support FPC ‘as and when’. Based on the proposals, we can anticipate how narrowly defined personal care will be defined by some local authorities – given our experiences with the implementation of FACS. The multiple problems associated with FACS in the discretion of LAs do not seem addressed as long as a national “standardised assessment tool” is not developed and prescribed under regulations rather than guidance – see also response to question 2.

We welcome that disabled people will receive a needs assessment under section 47 of the NHS and Community Care Act 1990. However, it is less clear whether a person’s request can trigger a review of the scope of FPC. At any rate, we hope that the opportunity to integrate assessments (eg under the ‘single assessment process’) would be taken to mitigate the burden on people and also to enhance cooperation across the sectors. Strong scrutiny and monitoring of the implementation of FPC should be ensured. 
Strengthening informal care and reablement to the benefit of the person
Currently, the presence of an informal carer can be used to change the band from critical to substantial or to refuse FPC on any similar grounds, and this should be prevented. That is, the provision of FPC should be carer-blind.  
The period of six weeks of free “intensive support” (reablement) should be made available to all disabled people who feel they could benefit from it. It does not seem appropriate to leave this to LAs to decide – without meaningful and prescribed involvement from disabled people themselves. Likewise, we do not feel that it should be for LAs to refuse free personal care at home on the grounds that a person has not undergone reablement. In the absence of clear criteria of what constitutes the expected engagement in intensive support beyond “circumstances”, this discretion could again be easily exploited by LAs in order to avoid spending on free personal care for those with the highest needs. 
An intensive intervention/reablement package should also address improvement in personal confidence in the transition to more independent care at home OR in residential services – whether or not on the basis of personal budgets / direct payments. 

A further question might be when FPC actually kicks in. It will be essential to understand whether there will be two hurdles / referrals to take with corresponding waiting times, i.e. firstly for reablement services and then for RAS and FPC? Again, local authorities should be prevented from using such delays as a pretext to save costs and delay provision. 
Despite these fundamental concerns we would still agree that FPC can well be a ‘stepping stone’ for a subsequent extension of tax-funded social care to other groups. Thinking back, there are probably quite a few achievements that go back to similar initiatives which have gained their full potential only some time later. 


NCIL’s response

We do not think that the balance between regulations and guidance (and provided detail regarding the above concerns) is right. In general, we believe that – in the interest of fairness and sustainability – local authorities should be provided with strong regulations rather than guidance. There need to be clear requirements that do not kick in as ‘last resort’ when all other avenues are stuck. It is particularly important to prevent the needs of disabled people being played out against increasingly popular council tax saving schemes.
We very much welcome a national standardised assessment tool as announced and hope to see this prescribed under regulations, in order to ensure consistency across the country. We would also hope to see portability incorporated into the regulations. Fair access to FPC may be ensured by an improved system (rather than the existing FACS); this may rely only on one FACS band area in addition to four (of the six categories of) Activities of Daily Living being met. Further, the needs of people with fluctuating conditions need to be considered appropriately. 
Finally, there should be an effective system to challenge any local decisions, eg an independent arbitration scheme or a tribunal similar to the Social Security Tribunal put in place for the redress of benefit decisions.     


NCIL’s response

Regulations should further ensure that a referral to residential services would be made on the basis of needs and not on the basis of costs. We think that the process for setting an indicative amount or range should enable a person-centred approach. This should indeed be the purpose of a range. If the amount or range would be set on the basis of ‘normal distribution’ then this should not exclude those who fall outside that normal distribution. At any rate, we do not think that LAs should retain the ‘flexibility’ to meet such care costs in excess of a set range, but rather they should have a duty to meet them. 


NCIL’s response
In terms of implementation we would reiterate the need for clarity of the process around a) reablement  and b) FPC. There should be no delays – however motivated – to the detriment of people with the highest needs. Any funding for FPC should be aligned with personal budgets and direct payments and ensure maximum choice and control. We further hope to see a robust review of implementation of the policy in no more than 12 months time.
Questions 2, 3 and 4: 


Is the balance right between regulations and guidance? If not, why not?


Is there anything that you feel should be in the guidance rather than regulations, or vice versa?


Has anything been omitted from this document that should be included in either the regulations or the guidance?





Question 1: Is the level of detail proposed for the regulations appropriate? If not, why not?





Question 6 and 7: 


Which of the 3 options do you feel would be most appropriate for allocating the amount needed for personal care needs to eligible individuals?


Do you have any further comments on the allocation of the amount needed for personal care needs to eligible individuals? 





Questions 8, 9, 10: 


Do you have any comments on the aspects of implementation outlined in the document?


In particular, do you have comments around any level of retrospection?


Do you have any comments on the collection of new data and its relation to existing information? 
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